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ARBITRATION OF DOMESTIC RELATIONS DISPUTES
IN NEW MEXICO
JENNIFER DAVIS*

All happy families resemble one another, each unhappy family is
unhappy in its own way.
Leo Tolstoy, Anna Karenina
Arbitration, "the binding resolution of civil disputes by an extra-judicial tribunal, pursuant to agreement, '"' has become an increasingly
popular means of settling separation or post-divorce disputes in several
jurisdictions. 2 In New Mexico, however, separating or divorced couples
rarely, if ever, avail themselves of arbitration. 3 Yet, arbitration may be
an antidote to overcrowded dockets and to courts which often dispose of
domestic relations cases summarily.4
This article examines how domestic relations arbitration could work
in New Mexico. The article reviews the skepticism with which courts in
other jurisdictions have viewed arbitration in the domestic relations context. It predicts that New Mexico courts would be as reluctant to approve
domestic dispute arbitration as they are to approve the independent settlement of disputes over property division, alimony, child support and
child custody between separating or divorced couples. After demonstrating how arbitration strikes a desirable balance between family autonomy
and state involvement, the article describes how arbitration can best be
implemented in the state. Finally, it evaluates the advantages -and disadvantages of arbitration and advocates the use of arbitration to resolve
domestic relations disputes in New Mexico.
I. HOW DOMESTIC RELATIONS ARBITRATION COULD WORK

IN NEW MEXICO.
A. Arbitration in the Domestic Relations Context

Arbitration is a process of resolving controversies outside the courts
*Member of class of 1986, University of New Mexico School of Law.
I. Greenfield, The Contract to Arbitrate Future Disputes:A Comparison of the New Mexico Act
with the New York and FederalActs, 9 N.M.L. REV. 71, 71 (1978-79).
2. Coulson, Family Arbitration-An Exercise in Sensitivity, 3 FAM. L. Q. 22, 22 (1969). In New
York, for example, arbitration commonly serves or is contemplated as an alternative to the courts
in the resolution of separation and divorce disputes. Comment, The Enforceability of Arbitration
Clauses in North Carolina Separation Agreements, 15 WAKE FOREST L. REV. 487, 488 (1979).
3. Telephone interview with Deborah Krell, Regional Director of the Phoenix office of the American Arbitration Association (Nov. 6, 1984).
4. Meroney, Mediation andArbitration of Separation and Divorce Agreements, 15 WAKE FOREST
L. REV. 467, 469 (1979).

(Vol. 16

NEW MEXICO LAW REVIEW

whereby the parties to a dispute agree to submit the dispute to an impartial
person or group of people for decision.' The arbitrator, whom the parties
select or arrange to have appointed, conducts private and informal proceedings at which both parties have the opportunity to be heard. 6 The
arbitrator renders a decision quickly.7 The arbitrating parties are compelled
by their own agreement to accept the arbitrator's decision as final and
binding. 8 The arbitrator's award will only be set aside if it meets one of
the limited grounds for judicial modification or vacation. 9 Thus, arbitration is "a system of private jurisprudence, created by contractual agreement. "'
B. The Uniform ArbitrationAct
New Mexico does not have a special statutory provision covering the
arbitration of domestic relations disputes. However, a legal framework
for the arbitration of domestic relations disputes exists. In 1971, the New
Mexico legislature adopted the Uniform Arbitration Act" ("Act"). Under
the Act, written agreements to submit any existing and future controversies to arbitration are valid and enforceable, "save upon such grounds as
exist at law or in equity for the revocation of any contract." 2 The New
Mexico courts have interpreted the Act as expressing "a strong policy
preference for resolution of disputes by arbitration."' 3 As the Uniform
Arbitration Act does not expressly exclude the arbitration of domestic
relations disputes, it constitutes a basic legal framework for such arbitration.
Under this legal framework, a New Mexico couple 4 who cannot agree
on particular aspects of their separation could choose to arbitrate all or
certain contested issues that could arise during or after their divorce. The
couple then would enter into an agreement to arbitrate the particular
separation issue or issues. Alternatively, they could include an arbitration
clause in their separation agreement. The court overseeing their divorce
would incorporate the separation agreement into the divorce decree. If,
after the couple entered into an arbitration agreement, a dispute arose
5. BLACK'S LAW DICTIONARY 96 (5th Ed. 1979); Meroney, supra note 4, at 473.
6. Comment, supra note 2, at 491-92.
7. Spencer & Zammit, Mediation-Arbitration:A Proposalfor Private Resolution of Disputes

Between Divorced or Separated Parents, 1976 DUKE L. J. 911, 924.
8. F. ELKOURI & E. ELKOURI, How ARBITRATION WORKS 4 (4th ed.

1985).

9. Meroney, supra note 4, at 475.
10. McDermott, Arbitrability: The Courts Versus the Arbitrator, 23 ARB. J. 18, 20 (1968).
11. N.M. Stat. Ann. §§ 44-7-1 to 22 (1978).
12. N.M. Stat. Ann. §44-7-1 (1978).
13. Dairyland Insurance Co. v. Rose, 92 N.M. 527, 530, 591 P.2d 281, 284 (1979).
14. Although "couple" is used here to describe a married man and woman, there is no reason
why an unmarried, heterosexual couple or a homosexual couple could not avail itself of arbitration.
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and one spouse decided to oppose arbitration threatened or begun by the
other, that spouse could ask any New Mexico court of competent
jurisdiction' 5 to stay the arbitration. Under the Uniform Arbitration Act,
any court of competent jurisdiction may stay the arbitration if no arbitration agreement exists. 6 If the court determines that the spouses did
agree to arbitrate, it will compel arbitration.' 7 If the spouse opposing
arbitration begins litigation, a court may stay the litigation if the action
or one of the issues being litigated is subject to an arbitration agreement. ,"
A couple choosing to arbitrate would have the freedom to appoint or
provide for the appointment of arbitrators and to fashion the procedures
governing the arbitration. 9 If arbitration begins and the couple neglected
to appoint arbitrators or the agreed upon selection method fails, a court
may appoint arbitrators. 2" If the couple did not design their own procedures, the arbitrators would have to set and conduct a hearing at which
the parties could be heard, present evidence, and cross-examine witnesses. 2' Both spouses could choose to be represented by an attorney at
any proceeding or hearing under the Act. 2
An arbitration award would have to be in writing and would have to
be made within the time fixed by the couple's agreement or, if not so
fixed, within the time determined by a court, under the Act.23 A court
would have to confirm an award upon either party's application unless
any of the statutory grounds for vacating, modifying, or correcting the
award exist.24 A court should vacate an award upon a party's application
if it resulted from corruption or fraud, if the arbitrators were partial, if
the arbitrators refused to postpone the hearing upon sufficient cause being
shown or excluded material evidence or otherwise conducted the hearing
prejudicially to a party or if no arbitration agreement existed.2" It could
also modify and correct awards for evident mistakes.26 Once a court grants
an order confirming, modifying, or correcting an award, it should enter
judgment on that order.27 Either spouse would be able to appeal from
orders confirming, denying confirmation, modifying, correcting, or vacating awards and from judgments entered pursuant to the Act.28
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.

N.M. Stat. Ann. §44-7-17 (1978).
N.M. Stat. Ann. §44-7-2(A)(B) (1978).
Id.; Daniels Insurance Agency, Inc. v. Jordan, 99 N.M. 297, 299, 657 P.2d 624, 626 (1982).
N.M. Stat. Ann. §44-7-2(D) (1978).
N.M. Stat. Ann. §§44-7-3, -5 (1978).
N.M. Stat. Ann. §44-7-3 (1978).
N.M. Stat. Ann. §44-7-5 (1978).
N.M. Stat. Ann. §44-7-6 (1978).
N.M. Stat. Ann. § 44-7-8 (1978).
N.M. Stat. Ann. §44-7-11 (1978).
N.M. Stat. Ann. §44-7-12 (1978).
N.M. Stat. Ann. § 44-7-13 (1978).
N.M. Stat. Ann. §44-7-14 (1978).
N.M. Stat. Ann. §44-7-19 (1978).
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C. The American ArbitrationAssociation'sArbitration Rules for the
Interpretation of SeparationAgreements
Under the Uniform Arbitration Act adopted by New Mexico, a couple
choosing to arbitrate could devise the procedures governing the arbitration.29 If a couple has no particular preference as to how their arbitration
is conducted, and, consequently, has no need to fashion idiosyncratic
procedures, they may elect to follow the American Arbitration Association's ArbitrationRules for the Interpretation of SeparationAgreements"
("Rules"). The American Arbitration Association ("AAA") a non-profit
organization that encourages people to settle their disputes through arbitration and other extra-judicial methods,3 1 recently promulgated the
Rules to provide a single procedure tailored for domestic dispute arbitration."
A couple could opt to follow the Rules in their separation agreement's
33
arbitration provision or after they decided to begin arbitration. If a party
to a separation agreement providing for arbitration under the Rules wanted
to initiate arbitration, he would file a demand for arbitration with the
AAA.34 The demand for arbitration would contain that arbitration provision and a brief description of the matter in dispute.35 If both parties
to a separation or a divorce failed to provide for arbitration under the
Rules in their separation agreement but subsequently agree to arbitrate
their differences under the Rules, they would file a joint request for
arbitration under the Rules with the AAA.36 Whether arbitration under
the Rules occurs because of a separation agreement provision or because
of a joint request of a disputing couple, the AAA appoints one or more
37
neutral arbitrators from its National Panel of Marital Arbitrators. Domestic relations lawyers, clergymen, social workers and other specialists
in family relations serve on the panel and thus offer expertise to families
in arbitration.38
One purpose of the Rules is to settle domestic disputes expeditiously.
Although the length of an arbitration would vary according to the complexity and number of issues presented, the Rules set time limits for the
filing of an answer or of additional claims and provide for an optional
29. N.M. Stat. Ann. §44-7-3 (1978).
30. American Arbitration Association, Arbitration Rules for the Interpretation of Separation
Agreements (1984).
31. Id., commentary at 3.
32. Id., commentary at 6.
33. Id., Rule 1.
34. Id.
35. Id.
36. Id.
37. Id., Rule 5, commentary at 6.
38. Id., commentary at 6.
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pre-hearing conference for refinement of the issues and stipulation of
uncontested facts.39 Unless a couple were to agree otherwise, an arbitrator
must make his award no later than 30 days from the last day of the
arbitration hearing.'
The Rules presuppose that there are different types of family disputes
which require different types of information to resolve. If an arbitration
involved economic issues, each spouse would provide the other with and
file with the AAA prior to the first hearing "a full and complete sworn
net worth statement."'" Rule 8 empowers the arbitrator to require the
production and exchange of any other economic information as he deems
necessary.42 If an arbitration presented custody or visitation issues, the
arbitrator could interview a child privately "to ascertain the child's needs
as to custodial arrangements and visitation rights." 3 Under the AAA
Rules, if an arbitrator privately interviews a child, he should avoid "forcing the child to choose between parents or to reject either of them.""
The arbitrator also could obtain a "professional opinion relevant to the
best interests of the child."" Both parents would be able to comment on
the professional opinion to the arbitrator before the arbitration hearing
ended.'
The Rules also anticipate the potential need of either party for temporary
court intervention during arbitration. Either spouse could request a court
of competent jurisdiction to issue a temporary order to prevent such
irreparable harms as disposal of assets, molestation of a child or removal
of a child from the jurisdiction.47 Rule 16 specifies that such an application
to the court should not be deemed a waiver of the parties' right to arbitrate. 48
II. THE TENDENCY OF COURTS IN OTHER JURISDICTIONS TO VIEW
DOMESTIC RELATIONS ARBITRATION SKEPTICALLY
The Uniform Arbitration Act and the AAA's Arbitration Rules for the
Interpretationof SeparationAgreements constitute a basic legal structure
for the implementation of domestic dispute arbitration in New Mexico.
Simply because a framework for domestic dispute arbitration exists, how39. Id., Rules 1, 2 & 3.
40. Id., Rule 20.
41. Id., Rule 8.
42. Id.
43. Id., Rule 13.
44. Id.
45. Id., Rule 14. Presumably, Rule 14 refers to an opinion based on a psychiatric or psychological
evaluation.
46. Id., Rule 14.
47. Id., Rule 16.
48. Id.
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ever, does not mean that New Mexico courts will rush to embrace arbitration. The approaches of other courts in jurisdictions familiar with
domestic relations arbitration toward the arbitration of such issues as
property division, alimony, child support and child custody forecast the
approaches which the New Mexico courts might adopt in treating those
issues.
Courts in jurisdictions familiar with domestic relations disputes tend
to regard domestic dispute arbitration skeptically.49 However, the willingness of these courts to allow arbitration or to uphold arbitration awards
depends on the issue in dispute. While most courts approve of the arbitration of property division issues, they are considerably more wary
about the arbitration of alimony issues and utterly suspicious of the arbitration of child support or child custody issues. The fluctuation in the
willingness of the courts to allow domestic relations arbitration exists
because of the policy concerns raised by particular types of domestic
disputes.
A. Arbitration of Property Division Disputes
In jurisdictions familiar with the arbitration of marital dissolution issues, courts appear to approve of the arbitration of property division
disagreements although such arbitration rarely is litigated. An Iowa court
in In re Fenchel,50 directed a divorced couple to negotiate a lease of office
space and to provide for arbitration if they could not agree on the lease's
price as part of a divorce decree dividing property. Faherty v. Faherty,5"
which focused on the arbitrability of alimony and child support, included
a property settlement agreement incorporated into the final divorce judgment. The agreement governed the equitable distribution of a couple's
property and provided for arbitration of any financial dispute arising out
of the agreement. When the husband sought to modify the equitable
distribution, an arbitrator refused to alter it. The New Jersey Supreme
Court upheld the arbitrator's decision.52 Although the Fenchel and Faherty
courts failed to offer any analysis for approving arbitration arrangements
over property, they implicitly recognized that there were few public policy
considerations competing with arbitration's advantages. Because property
rights are normally a proper subject of contract53 and because property
division between separating spouses usually entails a single determination
49.
50.
51.
52.
53.

See, e.g., Crutchley v. Crutchley, 293 S.E.2d 793 (N.C. 1982).
268 N.W.2d 207, 208 (Iowa 1978).
477 A.2d 1257 (N.J. 1984).
Id. at 1259, 1264 (1984).
H. CLARK, THE LAW OF DOMESTIC RELATIONS IN THE UNITED STATES § 16.10 at 550 (1968).
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of who gets what,54 courts generally are willing to accept the arbitration
of property rights.
B. Arbitration of Alimony Disputes
As property divisions normally do not serve as provision for long-term
support of a formerly dependent spouse, 55 the policy of continued financial
protection does not come into play in a property division arbitration. This
cpolicy is important, however, in alimony arbitration. The New York Court
of Appeals in Bowmer v. Bowmer,56 refused to read a separation agreement
incorporated in a divorce decree as empowering an arbitrator to consider
a husband's claim for downward modification of his alimony obligation.
The court juxtaposed the agreement's arbitration clause allowing for the
arbitration of any claim arising out of the agreement against the agreement's other sections of providing for arbitration of specific potential
problems. The Bowmer court concluded that since the couple had specified
certain occasions when arbitration was appropriate and since the support
provisions, which were otherwise so detailed, failed to mention arbitration, the couple had not intended the general arbitration clause to encompass spousal support.57 The court admonished that unless an agreement
to arbitrate "expressly and unequivocally encompasses the subject matter
of the particular dispute, a party cannot be compelled to forego the right
to seek judicial relief." 58
In Swartz v. Swartz,59 another' New York court reached an opposite
result. In Swartz, a separation agreement incorporated in a divorce decree
awarded the wife alimony and provided for arbitration when the parties
were unable to agree on any matter covered by the agreement. The wife,
who was not working at the time of the separation, was working and
earning about $13,000 per year when the arbitration occurred. The court
found that the couple's controversy over alimony was arbitrable and
therefore properly before the arbitrator whose powers were "extremely
broad and flexible. "6 It held that the arbitrator acted within his power
in awarding the husband a downward adjustment of alimony.6 '
The different interpretations of broadly phrased arbitration clauses reached
by the Bowmer and Swartz courts rest on the financial status of the wife
54.
55.
56.
57.
58.
59.
60.
61.

Id., § 148 at 450.
Id.
50 N.Y.2d 288, 406 N.E.2d 760, 428 N.Y.S. 902 (1980).
Id. at 294-97, 406 N.E.2d at 762-64, 428 N.Y.S.2d at 905-07.
Id. at 293, 406 N.E.2d at 762, 428 N.Y.S.2d at 905.
374 N.Y.S.2d 857 (A.D. 1975).
Id. at 862.
Id. at 860, 862.
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in the respective cases. In Bowmer, an alimony reduction could have left
a woman who was not working without adequate support whereas in'
Swartz, the arbitrator's downward modification of alimony did not make
the wife a public charge. Thus, a court's willingness to find alimony
in
modifications arbitrable depends on the strength of the state's interest 62
preventing a formerly dependent spouse from becoming a public charge.
C. Arbitration of Child Support
Courts view the arbitration of child support less enthusiastically than
they view property division or spousal support arbitration. The North
63
Carolina Supreme Court in Crutchley v. Crutchley held that a child

support award stemming from court-ordered arbitration, to which the
divorcing couple had consented, was not binding. The Crutchley case
stressed that even where arbitration of child support took place at the
initiative of the parents, the courts, by virtue of their inherent and statutory
authority to protect the interests of the children, may always review or
modify a support award.'
In Faherty v. Faherty,64 the New Jersey Supreme Court took a different
tack from that of the North Carolina Supreme Court in Crutchley. The
Faherty court upheld an arbitrator's award fixing child support arrearages
66
and denied an ex-husband's request for reduction in future child support.
The court determined that parties may bind themselves in a separation
67
agreement to arbitrate disputes over child support. It claimed that the

court's traditional parens patriaeinterest in a child's well-being was not
a bar to arbitration and could be exercised in reviewing an arbitrator's
award.68 The Faherty case, however, provided guidance for courts inquiring into the validity of an arbitration award touching a child's best
interests. The Faherty court suggested that a court faced with such an
arbitration award should conduct a de novo review unless the award on
69
its face does not adversely affect the substantial best interests of the child.
D. Arbitration of Child Custody
Courts are skeptical, if not disapproving, of child custody arbitration.
In Hill v. Hill,70 New York's Special Term declined to enforce a separation
62.
63.
64.
65.
66.
67.
68.
69.
70.

M. DOMKE, DOMKE ON COMMERCIAL ARBITRATION, § 13.09 at 197 (rev. ed. 1984).
293 S.E.2d 793, 794 (N.C. 1982).
Id. at 797, 798.
477 A.2d 1257 (N.J. 1984).
Id. at 1264-65.
Id. at 1262.
Id. at 1262-63.
Id. at 1263.
104 N.Y.S.2d 755 (1951).
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agreement which provided that if either parent's departure from the state
or city of New York caused serious disagreement between the parties over
resettlement of custody, custody should be arbitrated. The court emphasized that child custody determinations were its "function and prerogative." as it represented "the sovereignty of the state which stands in the
relation of parens patriae to such minor children. "7
In Sheets v. Sheets,72 the First Department of New York's Appellate
Division appeared more receptive than the Hill court was toward child
custody arbitration. The Sheets court suggested that an arbitration award
could settle such custody and visitation matters as what days a father had
visitation rights, whether the child was to have religious training or where
the child would attend camp. 73 Yet, the Sheets opinion acknowledged the
courts' inherent power to safeguard a child's best interests. The court
recommended that if an arbitration award threatened the child's best
interests, a parent, a grandparent, an interested relative or the child himself, through a friend, could challenge the award opposing its confirmation
or through an independent summary proceeding.74 The district court could
then look into the matter de novo and determine what was necessary for
the child's best interests.75
III. NEW MEXICO COURTS PROBABLY WOULD VIEW DOMESTIC
RELATIONS ARBITRATION SKEPTICALLY
The policy considerations of protecting a formerly dependent spouse
financially and of guarding the best interests of the child, which crop up
in cases from other jurisdictions on the arbitration of property division,
alimony, child support and child custody, also emerge in the New Mexico
cases and statutes on the ability of separating or divorced couples to
independently settle family dissolution disputes by contract. New Mexico
law on the ability of couples to independently resolve family dissolution
disputes by contract thus illustrates the policy obstacles which arbitration,
as an extra-judicial dispute resolution method based on the parties' mutual
consent, would likely face if it were used in the state. As such, it constitutes a litmus test of arbitration's probable reception in the domestic
relations area.
A. Independent Settlement of Property Division in New Mexico
New Mexico law recognizes that parties to a separation or divorce have
71.
72.
73.
74.
75.

Id. at 757.
22 A.D.2d 176, 254 N.Y.S.2d 320 (A.D. 1964).
Id. at 323-24.
Id.
Id. at 324.
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great freedom to divide their property as they so choose. Property is the
only aspect of their legal relationship which spouses can alter by contract,
although they may enter into a separation agreement.76 Thus, New Mexico
community property law applies to a couple unless the spouses enter into
an agreement to the contrary.77 In any contract between spouses over
property, their mutual consent constitutes sufficient consideration.7 8 A
spouse may enter into any property transaction with the other spouse that
he or she could enter into if unmarried, although transactions between
spouses are subject to general common law rules on persons in a confidential relationship.79 Thus, where one spouse has unduly influenced or
defrauded the other in a property transaction, that transaction will be set
aside. 8" The New Mexico Supreme Court declined to set aside a stipulated
property settlement which provided that the husband pay alimony to the
wife and that all of the husband's retirement benefits would remain his
separate property where there was no fraud or misrepresentation.8" Since
in New Mexico property rights are properly a subject of contract between
both married and divorcing persons, absent fraud or undue influence,
arbitration of property disputes would probably not be opposed on policy
grounds.
B. Independent Settlement of Alimony in New Mexico
The chief public policy behind awards of alimony in New Mexico is
to keep a dependent spouse from becoming a public charge.82 New Mexico
expresses this policy by providing for awards and modifications of alimony83
and by allowing alimony payments from a spouse's separate property
when necessary.84 An alimony decree may be enforced by attachment,
garnishment, execution or contempt proceedings85 or through the Revised
Uniform Reciprocal Enforcement of Support Act. 86 Alimony is a personal,
not a property, right.87 As alimony is not a property right, it may not be
a proper subject for a contract. 88 However, the right to alimony is not
76. N.M. Stat. Ann. §40-2-8 (1978).
77. N.M. Stat. Ann. §§40-2-8, 40-3-1 (1978).
78. N.M. Stat. Ann. §40-2-9 (1978).
79. N.M. Stat. Ann. §40-2-2 (1978).
80. Barker v. Barker, 93 N.M. 198, 199, 598 P.2d 1158, 1159 (1979).
81. Parks v. Parks, 91 N.M. 369, 372, 574 P.2d 588, 591 (1978).
82. Kuert v. Kuert, 60 N.M. 432, 434, 292 P.2d 115, 116 (1956).
83. N.M. Stat. Ann. § 40-4-7 (1978).
84. N.M. Stat. Ann. § 40-4-12 (1978).
85. N.M. Stat. Ann. § 40-4-19 (1978).
86. N.M. Stat. Ann. §§40-6-1 to -41 (1978).
87. Cain v. Cain, 91 N.M. 423, 424, 575 P.2d 607, 608 (1978).
88. N.M. Stat. Ann. §40-2-8 (1978). Section 40-2-8 allows separating couples to agree to a
written support agreement.
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absolute and the trial court has the discretion to award or deny spousal
support. "

In Brister v. Brister,90 the New Mexico Supreme Court held that the
statute granting district courts broad authority to modify alimony empowered a trial court to disregard the alimony sections of a stipulated
settlement between a divorced husband and wife and award whatever
alimony it considered fair. The Brister court based its holding on Scanlon
v. Scanlon,9 which held that alimony provisions in a separation agreement
incorporated in a divorce decree become merged into the decree and the
decree becomes modifiable under the general alimony statute, even when
the separation agreement stated that it could not be modified without the
consent of both parties. Although New Mexico courts, like divorce courts
in other jurisdictions, normally accept agreements between spouses on
alimony,92 the state's policy of protecting an ex-spouse's right of support
by reserving the supervisory power to alter or abrogate alimony arrangements is paramount. Thus, New Mexico courts' refusal to allow parties
carte blanche in alimony matters indicates that they would not warmly
welcome alimony arbitration.
C. Independent Settlement of Child Support in New Mexico
New Mexico law provides for court supervision of child support awards
to protect the best interests of children. The district court has "exclusive
jurisdiction of all matters pertaining to the . ..care .. .maintenance

and education of the children" during and after divorce proceedings. 93
The court may order child support and may modify such an order on
changed circumstances. 4 Enough support should be awarded to "provide
properly for the care, maintenance and education of the minor children. 9
Delinquent payments of child support may be recovered by a court, upon
proper proof of default, by ordering the deduction of up to 50% of a
delinquent spouse's disposable earnings.96 New Mexico has also adopted
the Revised Uniform Reciprocal Enforcement of Support Act97 to improve
the enforcement of child support obligations and to assist other states in
enforcing their support orders.
89. Bumside v. Bumside, 85 N.M. 517, 520, 514 P.2d 36, 39 (1973).
90. Brister v. Brister, 92 N.M. 711, 594 P.2d 1167 (1979) (also denying reduction of future
alimony payments and remanding the case to the trial court for a determination on whether the
former husband deserved a retroactive set-off of alimony for the period when his ex-wife co-habitated
with her lover).
91. 60 N.M. 43, 54-56, 287 P.2d 238, 244-46 (1955).
92. Clark, supra n.45, § 16.10, at 549.
93. N.M. Stat. Ann. §40-4-7(C) (1978).
94. Id.
95. N.M. Stat. Ann. §40-4-11 (1978).
96. N.M. Stat. Ann. §40-4A (Cum. Supp. 1985).
97. N.M. Stat. Ann. §§40-6-1 to -41 (1978).
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Although New Mexico courts may prefer it when parents can -agree
over child support, 98 they may abrogate or amend such agreements as
they see fit in order to protect the best interests of the children. In Spingola
v. Spingola, 9 a couple's divorce decree incorporated a stipulated settlement which provided that the father would pay a certain amount of child
support. The stipulation did not cover the possibility of a salary increase.
When the father's income increased substantially, the mother sought additional child support. The New Mexico Supreme Court refused to read
into the stipulated settlement a waiver of the mother's right to ask for
additional child support."0 The court based its decision on the district
court's broad statutory powers to modify child support orders.'' It cautioned that as the "rights of children, as innocent third parties" could be
adversely affected by a refusal to modify stipulated settlements, "the
strong public policy" in "the best interests of the children" should enable
a court to modify such a settlement whenever necessary.'° 2
The freedom of contract notion behind arbitration of child support
clashes with the policy that courts have the power to act in support matters
when a child's best interests are at stake. This conflict suggests that child
support arbitration would not be well-received in New Mexico unless it
was buttressed by a system of court review.
D. Independent Settlement of Child Custody in New Mexico
New Mexico law recognizes the importance of the court's parenspatriae°3
power over custody matters. District courts have "exclusive jurisdiction
of all matters pertaining to the guardianship, care" and "custody . . . of
the children.""T ° They may determine custody and alter it in the event
circumstances change. 1°5 The controlling inquiry of the trial court in
deciding any custody dispute is the "best interests" of the child."0 The
10 7
trial court has broad discretion in fashioning custody arrangements,
98. Henderson v. Lekvod, 95 N.M. 288, 293, 621 P.2d 505, 510 (1981).
99. 91 N.M. 737, 580 P.2d 958 (1978).
100. Id. at 741, 580 P.2d at 962.
101. Id.
102. Id.
103. Parenspatriae refers to the role of the state as sovereign and guardian of persons under a
legal disability. BLACK'S LAW DICTIONARY 1003 (rev. 5th ed. 1979).
104. N.M. Stat. Ann. §40-4-7(C) (1978).
105. N.M. Stat. Ann. §40-4-7(B), (C) (1978).
106. Schuermann v. Schuermann, 94 N.M. 81, 82-83, 607 P.2d 619, 620-21 (1980); N.M. Stat.
Ann. §40-4-9 (1978). Under §40-4-9, in assessing the best interests of the child, the court must
consider the wishes of the parents and child as to custody, the relationship of the child to his parents,
siblings and any other person who may significantly affect the child's best interests, the child's
adjustment to his home, school and community, and the mental and physical health of all concerned
and may consider anything else that is relevant. N.M. Stat. Ann. § 40-4-9 (1978).
107. Schuermann v. Schuermann, 94 N.M. 81, 83, 607 P.2d 619, 621 (1980).
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although it must first consider joint custody as a possibility if it is in the
child's best interests. °8 Where custody is contested by both spouses a
court may appoint a guardian ad litem to represent the child and thereby
help to protect his interests." New Mexico further expressed its parens
patriaeinterest in its children by adopting the Child Custody Jurisdiction
Act."' The Act seeks to minimize interstate jurisdictional competition in
custody matters, incessant custody litigation and child abduction by ensuring that a custody matter is heard only in the state with the closest
connection to the child and his family,"' by setting up an interstate
information exchange on custody proceedings," 2 and by facilitating the
interstate enforcement of custody decrees. "'
Agreements between parents on child custody, like agreements on child
support, cannot divest the New Mexico courts of the power to amend or
abrogate such agreements when the best interests of the child so require.
In In re John Doe, "' a mother entered into an informal written contract
with her ex-husband (who was not her child's natural father) under which
she gave him custody of her child and expressly retained her parental
rights and rights of visitation. A district court terminated her parental
rights and granted a decree of adoption to the ex-husband and his new
wife. On appeal, the mother argued that the ex-husband could not, consistent with the contract, interfere with her parental rights. '1 The New
Mexico Court of Appeals affirmed the district court's order." 6 The court
noted that the mother's contract with her ex-husband was, at best, a legal
declaration that he had a right to physical custody of the child. "7 It
declared that the public policy of the best interests of the child dictates
that "a parent or guardian cannot by contract indefinitely restrict custodial
rights of children."".8 The court emphasized that agreements on child
custody, whether between two separating parents or between parents and
third parties, are subject to court modification when circumstances render
such change proper and the best interests of the child so require."" Arbitration of child custody, like arbitration of child support, would appear
to threaten New Mexico's policy of overseeing the welfare of its children.
108.
109.
110.
111.
112.
113.
114.
115.
116.
117.
118.
119.

N.M. Stat. Ann. § 40-4-9.1 (1978).
N.M. Stat. Ann. § 40-4-8 (1978).
N.M. Stat. Ann. §§40-10-1 to -24 (1978).
N.M. Stat. Ann. §§40-10-2, -4 (1978).
N.M. Stat. Ann. §§40-10-16, -17, -20, -21, -22, -23 (1978).
N.M. Stat. Ann. §§40-10-7, -8, -9, -13, -14, -15, -16, -20 (1978).
98 N.M. 340, 648 P.2d 798 (Ct. App. 1982).
Id. at 345-46, 648 P.2d at 803-04.
Id. at 349, 648 P.2d at 807.
Id. at 346, 648 P.2d at 804.
Id. at 347, 648 P.2d at 805.
Id. at 346, 648 P.2d at 804.
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IV. HOW ARBITRATION COULD STRIKE A BALANCE BETWEEN
FAMILY AUTONOMY AND THE STATE'S INTEREST IN NEW MEXICO

A. The Tension Between Family Autonomy and the State's Interest
New Mexico courts probably would share the tendency of courts in
jurisdictions familiar with arbitration to view agreements to arbitrate family dissolution matters skeptically. The state's policies of protecting dependent spouses and child welfare appear to override any interest in
upholding agreements to arbitrate except when property is involved. These
policies embody more than concern for the potential plight of dependent
spouses or children of divorce. They envision family ties and marital
dissolution problems as somehow unique and therefore as outside the
realm of ordinary contractual relations and remedies. They assume that
state supervision of family dissolution matters is necessary.
The United States Supreme Court has yet to explain satisfactorily why
the law treats family ties differently from ordinary contractual relations
and considers state action necessary to sever them. It has praised the
institution of marriage effusively:
[m]arriage is a coming together for better or for worse, hopefully
enduring, and intimate to the degree of being sacred. It is an association that promotes a way of life, not causes; a harmony in living,
not political faiths; a bilateral loyalty, not commercial or social projects. Yet it is an association for as noble a purpose as any involved
in our prior decisions.

120

The Court further has recognized that "[wlithout a prior judicial imprimatur, individuals may freely enter into and rescind commercial contracts,
for example, but we are unaware of any jurisdiction where private citizens
may covenant for or dissolve marriages without state approval." 2 ' The
Court has ventured the explanation that marriage and divorce matters are
treated specially because "marriage involves interests of basic importance
in our society. "122

When the court has omitted the platitudes, it has provided some illumination. In Sosna v. Iowa, 23
' the court upheld Iowa's one-year durational
residency requirement for divorce actions against Fourteenth Amendment
equal protection and due process challenges. The Sosna Court commented

that a decree of divorce "is not a matter in which the only interested
parties are the state as a sort of 'grantor,' and a divorce petitioner ...
in the role of 'grantee."" 24 Because "consequences of such moment"
120..
121.
122.
123.
124.

G riswold v. Connecticut, 381 U.S. 479, 482-85 (1965).
Boddie v. Connecticut, 401 U.S. 371, 376 (1971).
Id.
419 U.S. 393 (1975).
Id. at 406.
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like marital status, property rights and the future of children ride on a
state divorce decree, Iowa was entitled to insist that those seeking divorces
have the "modicum of attachment to the State."' 2 5 Although Sosna never
precisely defined the nature of the state's interest in marital dissolutions,
it suggested that the state acts as a sort of protector of important rights
affecting one's legal status and property. It also indicated the broad scope
of the state's interest once it is properly brought into play.
B. Arbitration: Striking a Balance Between Family Autonomy and
State Involvement in New Mexico
Arbitration's introduction into New Mexico's existing family law system would create the anomaly of private decision-making in an area which
the state, traditionally has controlled through its courts and with the
supreme court's approval. To view the potential tension between coexisting private and public methods of divorce dispute settlement as merely
a power struggle is to oversimplify. Rather, the use of arbitration in a
predominantly public system highlights a fundamental conflict between
family autonomy and state involvement. At the heart of this conflict lie
policy questions over what the nature and extent of the state's interest
should be in the dissolution of families, if indeed, the state has any interest
at all.
Advocates of family autonomy in the marital dissolution area see no
need for anything but minimal state involvement. 2 6 At its most extreme,
the belief in family autonomy presumes that since the state never interferes
with intact marriages unless there is abuse or neglect of children or abuse
of a spouse, the state should not interfere in families which are breaking
up. 27
' Divorced parents, just like married parents, should have the freedom
to make wrong decisions affecting their children,' 28 and divorce does not
justify the imposition of the state's view of what the child's best interests
are. 29
' Advocates of family autonomy claim that judges are not better
suited than anyone else to make decisions for a family.'30 They find the
parens patriae idea anachronistic and inappropriate in this era of no fault
divorce because it developed at a time when divorced people were considered "sick." '' They see state involvement in child custody and support
125. Id. at 407.
126. See, e.g., Spencer & Zammit, supra note 7; Kubie, Provisionsfor the Care of Children of
Divorced Parents:A New Legal Instrument, 73 Yale L.J. 1197 (1964); Zainaldin, The Emergence
of a Modern American Family Law: Child Custody, Adoption, and the Courts, 1796-1851, 73 Nw.
U. L. Rev. 1038, 1089 (1979).
127. Spencer & Zammit, supra note 7, at 916.
128. Id. at 913.
129. Id.
130. Id. at 918.
131. Id. at 937.
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issues as inconsistent with what they perceive as parents' fundamental
right to control their children.13 They believe that, at the very least,
spouses who cannot agree between themselves should have the right to
' Arbitral awards
choose a decision-maker, unless neglect or abuse exists. 33
should be binding absent the usual grounds for vacating a commercial or
labor arbitral award, 1 34 unless, when children are involved, the award
constitutes or would be conducive to abuse or neglect.' 35
The notion of family autonomy when taken to its logical extreme
borders on a right to privacy theory. Advocates of family autonomy seem
to feel that just as there is a right of privacy in the marriage relationship,' 36
' This may be
there is a right of privacy in separations and divorces. 37
untenable in light of the state's interest, however nebulously articulated,
in family dissolution matters.
There may be good reason for the state to serve as a "protector" in
divorces. Because divorce could cause severe economic and emotional
repercussions to individuals and because inequities of power created in
an emotionally charged relationship may engender inherently unfair divorce arrangements, the state may need to intervene as a higher, impartial
entity to ensure some basic fairness. People undergoing divorce normally
experience a good deal of stress and emotional instability,'38 and their
irrationality should not be permitted to control the proceedings at the
expense of their rights. Plus, the state will end up supporting dependent
spouses and children unless someone else does.
The belief that any state attempt to watch over children's destinies
beyond preventing abuse or neglect constitutes an unnecessary intrusion
and fails to take into account the realities of divorce. Parents who are
not negligent or abusive may nevertheless use children in terribly destructive ways during or after a divorce in order to retaliate against their
former spouse.' 39 Otherwise, normal and well cared-for children may
experience great emotional difficulty at the time or during the aftermath
of their parents' divorce and may have special needs. 14' By overseeing
custody and support arrangements, a court may prevent a particularly
manipulative and powerful parent from destroying his children's relationship with the weaker parent and may meet a child's special needs.
132.
133.
134.
135.
136.
137.
138.
139.

Id. at 938.
Id. at 918-19.
Id. at 936, 937.
Id. at 937.
Griswold v. Connecticut, 381 U.S. 479, 483-86 (1965).
See, e.g., Spencer & Zammit, supra note 7, at 912-13.
J.S. WALLERSTEIN & J.B. KELLY, SURVIVING THE BREAKUP, 26-31 (1980).
COMMITTEE ON THE FAMILY OF THE GROUP FOR THE ADVANCEMENT OF PSYCHIATRY, NEW

TRENDS IN CHILD CUSTODY DETERMINATIONS 66 (1980).
140. GOLDSTEIN & A.J. SOLNIT, DIVORCE AND YOUR CHILD,

17-24 (1984).
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Courts supervise the lives of all children of divorce to ensure the protection
of a child's best interests, and normally do not intervene in the lives of
children of intact marriages unless abuse or neglect occurs. Perhaps the
discrepancy between the standard of state supervision over children of
divorce and that over children of intact marriages is warranted in light
of the trauma which often accompanies divorce."'4 Furthermore, married
parents do not have unlimited control of their children apart from abuse
or neglect, 142 as family autonomy advocates misleadingly maintain.
Finally, state participation in marital dissolution also serves the important purpose of flexibility. After parties to a breach of contract dispute
litigate or arbitrate or settle their dispute, they can walk away from each
other and never make contact again. A divorce, unlike an action on a
breach of contract, is a not a one-shot deal. Although ex-spouses can and
do walk away from each other never to make contact again, they are not
likely to do so when children are involved. Humans change. They change
their life-styles and economic circumstances, they change their religions,
they become ill. Such changes may endanger a child's well-being or leave
a spouse economically vulnerable. The state has an interest in providing
the on-going flexibility to make adjustments of arrangements between
spouses when necessary.
Successful divorce dispute resolution lies somewhere in between the
two extremes of unhampered family autonomy and exclusive state control.
If parties to divorce disputes had the unlimited authority to fashion their
own arrangements, unfairness and unworkable rigidity might result. A
dependent spouse might be left unprovided for or a custody arrangement
could work to a child's detriment. If courts made divorce and post-divorce
arrangements for families without considering the families' wishes, such
arrangements could be repressive. Furthermore, a family faced with an
arrangement that did not meet its needs might not be inclined to follow
141. Id. at 7.
142. The United States Supreme Court has stated that the "custody, care and nurture of the child
reside first in the parents," Prince v. Massachusetts, 321 U.S. 158, 166 (1944), and that "[t]he child
is not the mere creature of the State" Pierce v. Society of Sisters, 268 U.S. 510, 535 (1925). However
the court has proclaimed that the rights of the parents are not beyond limitation. Prince, 321 U.S.
at 166. The Supreme Court has limited the rights of parents to control their children. For example,
the Court qualified its recognition that parents retain a substantial role in the voluntary commitment
of children to state mental hospitals by observing that "the child's rights and the nature of the
commitment decision are such that the parents cannot always have absolute and unreviewable
discretion to decide whether to have a child institutionalized." Parham v. J.R., 442 U.S. 584, 604
(1979). The Court also held that a Massachusetts statute requiring parental or judicial consent before
an abortion could be performed on any unmarried minor, interpreted by the Massachusetts Supreme
Judicial Court are a blanket requirement of parental consent unduly burdened the minor's right to
seek an abortion in Bellotti v. Baird, 443 U.S. 622, 646-49 (1979). The Bellotti
court curtailed
parental involvement in the abortion decisions of a minor to instances in which the state court
determined that parental involvement was in the best interests of the minor. Id. at 648.
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the court's plans. Arbitration may strike a desirable balance between
family autonomy and state intervention.
On one hand, arbitration furthers family autonomy. Although arbitration, like adjudication, involves third person decision-making, unlike
adjudication, the parties may select their own decision-maker. If a divorced husband and wife choose an arbitrator whose values parallel their
own,' 43 the arbitrator's decision theoretically will be as close as possible
to the decision they would have made had they stayed together.'" The
freedom to select a decision-maker may appeal especially to families who
have unconventional life-styles which might be viewed negatively by a
middle class judge. 45
' Arbitration may foster pluralism by allowing families to choose arbitrators
who may be sensitive to ethnic, religious and
46
cultural differences. 1
Arbitration also promotes family autonomy because it is private. If
Tolstoy's maxim that each unhappy family is unhappy in its own way is
true, each family has its own individual problems when it splits up.
Because arbitration affords its participants privacy and informality, it may
143. Spencer & Zammit, supra note 7, at 929. Professors Spencer and Zammit were highly
critical of the arbitrator selection process formerly followed by the American Arbitration Association
because it failed to provide the parties with sufficient information about the arbitrators to enable
them to make an appropriate choice. Id. Under the new Association Rules, the Association selects
marital dispute arbitrators from its National Panel of Marital Arbitrators. American Arbitration
Association, supra note 29, Rule 5. It is unclear whether the parties have any more information
about their arbitrator than they previously did. However, a couple seeking to arbitrate a dispute does
not have to proceed under the American Arbitration Association's Rules and could decide on its own
arbitrator.
144. Spencer & Zammit, supra note 7, at 929.
145. Meroney, supra note 4, at 469.
146. Spencer & Zammit, supra note 7, at 918. There may be limits as to how much freedom
parties have to provide for family dispute arbitration by religious groups or individuals. In Avitzur
v. Avitzur, 58 N.Y.2d 108, 446 N.E.2d 136, 459 N.Y.S.2d 572 (1983), the New York Court of
Appeals enforced part of a section of a Ketubah, a Jewish religious document which evidences a
couple's intentions to marry. Under the Ketubah, the bride and bridegroom agreed to submit any
post-marital problems to a special rabbinical tribunal to ensure that they acted in accordance with
the Jewish law of marriage. Briskly passing over the defendant husband's separation of powers
argument, the court labeled the Ketubah as "nothing more than an agreement to refer the matter of
a religious divorce to a non-judicial forum" and found it analogous to an agreement to arbitrate
future domestic disputes. Id. at 113-14, 446 N.E. 2d at 138,459 N. Y.S. 2d at 574. The court concluded
that the agreement's effect was merely to compel the ex-husband to perform a "secular obligation
to which he contractually bound himself" and that the agreement was therefore enforceable. Id. at
115, 446 N.E.2d at 139, 459 N.Y.S.2d at 575.
The Second Department of New York's Appellate Division reached a different conclusion from
the Avitzur court in Agur v. Agur, 298 N.Y.S.2d 772 (A.D. 1969). It refused to allow the custody
of a child to be arbitrated in accordance with the provisions of a separation agreement which provided
that any controversies between the couple should be arbitrated under Jewish religious law and that
the arbitration panel would consist of three people, all of whom would be versed in Jewish law and
one of whom would be an Orthodox Rabbi. Id. at 779. The court commented that the only concern
of the parents' agreement was religious law. Id. at 778. It then decided that while the religious faith
of the child was an important factor in a custody determination, the court needed to examine other
factors. Id. at 778.
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be more responsive to a family's particular problems than a court can
be. As arbitration proceedings are not part of the public record,1 47 the
parties are freer to discuss sensitive matters without worrying about notoriety.148 Arbitration's privacy, coupled with its procedural informality,
may enable
ex-spouses to unburden themselves in a way impossible in
49
Court.

1

On the other hand, an arbitration process that is particularly sensitive
to statutory expressed concerns about divorce and its peculiar ramifications and that encompasses a careful judicial review procedure would
promote the state's interest in fairness. As New Mexico's Uniform Arbitration Act' now reads, it is not sensitive to divorce dispute problems.
The Act applies to "any"'' type of controversy. Presumably, under the
Act, a family dispute would be treated no differently than a labor dispute.
This means that, for example, an arbitrator would not have to consider
a child's "best interests." Under the Act, a court may only vacate an
arbitration award on the limited grounds of fraud, misconduct or partiality."52 Thus, an award that was not in a child's best interests or that
failed to take into account certain factors of a dependent spouse's economic situation might not be reviewable.
Under the Act, the court must confirm an award on the application of
a party to the arbitration'53 and must enter a judgment or decree conforming to the order confirming the award. 51 4 Such a judgment or decree
should "be enforced as any other judgment or decree. "'55 But a judgment
will not be enforceable unless a party takes the initiative and asks the
court to confirm the award and enterjudgment on it. 56
' Without ajudgment,
parties to domestic dispute arbitration would not receive the benefits of
the Revised Uniform Reciprocal Enforcement of Support Act or the Child
Custody Jurisdiction Act. 5 7 Problems could arise in the interstate enforcement of arbitration awards if one of the parties relocates to another
jurisdiction which does not condone agreements to arbitrate future disputes.' 5 8 Contempt may not be available as an enforcement remedy for
a money judgment based on an arbitrator's spousal or child support award
147.
148.
(1980).
149.
150.
151.
152.
153.
154.
155.
156.
157.
158.

Spencer & Zammit, supra note 7, at 929.
Bowmer v. Bowmer, 50 N.Y.2d 288, 293, 406 N.E.2d 760, 761, 428 N.Y.S.2d 902, 904
A. LINDEY,
N.M. Stat.
N.M. Stat.
N.M. Stat.
N.M. Slat.
N.M. Stat.
Id.
N.M. Stat.
N.M. Stat.
A. LINDEY,

SEPARATION AGREEMENTS AND ANTE-NUPTIAL CONTRACTS

Ann.
Ann.
Ann.
Ann.
Ann.

§§44-7-1 to -22 (1978).
§44-7-1 (1978).
§44-7-12 (1978).
§44-7-11 (1978).
§44-7-14 (1978).

Ann. §§40-6-1 to -41 (1978).
Ann. §§40-10-1 to -24 (1978).
supra note 141, § 29-3.

§ 29-1 (1985).
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made pursuant to an arbitration provision of a separation agreement. "'
There is some authority that the entry of such a money judgment is not
a marital judgment but "an embodiment of the supporting spouse's contractual undertaking"",6 so that execution, not contempt, is an appropriate
enforcement device."'6 It is unclear how this authority would jibe with
the broad language in the Uniform Act that a judgment entered on an
arbitration award shall "be enforced as any other judgment or decree." 62
C. How Arbitration Could Work In New Mexico
New Mexico's legislature should amend the Uniform Arbitration Act
to include a special section on divorce disputes or should pass a Divorce
Dispute Arbitration Act. The amendment or act could incorporate guidelines for arbitrators of divorce disputes that are based on New Mexico's
domestic relations law, and that cover the areas of alimony, child support
and child custody. Thus, in a custody dispute, the arbitrator would have
to determine custody according to what would be in the best interests of
the child after considering factors like the wishes of the parents and the
child as to custody, the interaction and interrelationship of the child with
his parents, siblings and any other person who may significantly affect
the child's best interests, the child's adjustment to his home, community
and school, and the mental and physical health of all individuals concemed. 63
' In a dispute over alimony, the arbitrator would have to weigh
such factors as: the duration of the marriage, the dependent spouse's
needs, age, and earning capacity, the other spouse's earning capacity and
future earnings and the amount of property owned by each spouse. "
The domestic relations arbitration amendment or act should also set a
special review procedure for domestic relations cases. While the regular
Uniform Act review procedure'65 would remain available, New Mexico
courts should conduct a de novo review of alimony, child support and
child custody matters if an award affecting those matters is questioned
because it does not adequately protect a .child or a dependent spouse.166
This extra review stage might cause a duplication in effort because the
court would look into a dispute already arbitrated. It may vitiate the
expeditious and binding nature of arbitration because someone who "lost"
159. Contempt is available in New Mexico to enforce decrees of spousal or child support under
N.M. Stat. Ann. §40-4-19 (1978). The Revised Uniform Reciprocal Enforcement of Support Act
also allows for enforcement by contempt. N.M. Stat. Ann. § 40-6-25 (1978).
160. A. LINDEY, supra note 141, § 29-21.
161. Zuckerman v. Zuckerman, 104 N.Y.S.2d 787 (1951).
162. N.M. Stat. Ann. §44-7-14 (1978).
163. N.M. Stat. Ann. §§40-4-7, -9 (1978).
164. See Michaelson v. Michaelson, 86 N.M. 107, 110, 520 P.2d 263, 266 (1974); Hertz v.
Hertz, 99 N.M. 320, 326, 657 P.2d 1169, 1175 (1983).
165. N.M. Stat. Ann. §44-7-12 (1978).
166. Faherty v. Faherty, 477 A.2d 1257, 1263 (N.J. 1984).
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in arbitration would know that he could still resort to the courts.' 6 7 However, under the new amendment or act an award should not be attacked
simply because it affected a child or dependent spouse. Instead, a party
would have to show that the award adversely affects the best interests of
the child or leaves a dependent spouse without a viable means of support.' 68 The proposed amendment or act might also require an arbitrator
to make detailed findings of fact to aid a court should review take place
and to aid later arbitrators who may hear requests for modification. 16 9
The proposed act or amendment might well mandate that once an
arbitration award is rendered, a party must seek its court confirmation
within a short time period such as ten days. This might facilitate enforcement both in-state and out-of-state. The amendment or act should also
specify which traditional remedies such as attachment, execution, garnishment and contempt shall apply to judgments based on arbitration
awards.
New Mexico attorneys who plan to include arbitration provisions in
separation agreements, whether pursuant to the Uniform Arbitration Act
or to an amended or new arbitration act, should draft family arbitration
agreements carefully. While the American Arbitration Association recommends that a very general arbitration clause be inserted in separation
agreements,' 70 it is probably wiser for the parties to specify which issues
they intend to arbitrate as courts may decline to compel the arbitration
of any matter not specifically covered by an arbitration clause. 7' If parents
agree to have any future custody disputes arbitrated, they may wish to
state their objectives and values in raising their child so that an arbitrator
may later give effect to those.' 7 2 If the parties to a separation agreement
with an arbitration provision have a strong preference as to an arbitrator
or arbitrators, they should specify him or them.' They may also wish
to avail themselves of the American Arbitration Association's expertise.
An arbitration clause could state that should a dispute arise, the Association will appoint a single arbitrator or a tripartite board of arbitrators. "'
A single arbitrator might be easier to arrange and may be cheaper than
a tripartite panel.' 75 On the other hand, a single arbitrator may7 be
6 more
likely than a three-person board to be susceptible to partiality.'
167. Spencer & Zammit, supra note 7, at 936-37.
168. Sheets v. Sheets, 254 N.Y.S.2d 320, 324 (A.D. 1964).
169. Faherty v. Faherty, 477 A.2d 1257, 1264 (N.J. 1984).
170. American Arbitration Association, supra note 29, commentary at 7.
171. See, e.g., Sheets v. Sheets, 254 N.Y.S.2d 320 (A.D. 1964); Bowmer v. Bowmer, 50 N.Y.2d
288, 406 N.E.2d 760, 428 N.Y.S.2d 902 (1980).
172. Spencer & Zammit, supra note 7, at 936.
173. Id.at 934-35.
174. A. LINDEY, supra note 141, § 29-2.
175. Id.
176. Id.
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CONCLUSION

Arbitration offers advantages which would benefit New Mexico. It
provides couples with the chance to have their grievances heard by someone who may be better versed than a judge in matrimonial matters.' 77 If
disputing couples choose someone they respect and trust as an arbitrator, 178
they may be more apt to abide by his decision. Arbitration may minimize
the intense polarization and trauma which accompany traditional marital
litigation. ' Arbitrators may well resolve conflicts such as those over
support more expeditiously than overcrowded courts can and thereby help
to block retaliatory action like termination of visitation privileges.' 80 The
arbitration process is normally considerably cheaper than litigation.' 8' An
arbitration clause in a separation agreement might enable spouses who
agree on most separation issues to defer others on which they disagree
and which do not need immediate resolution.' 82 After some time has
passed, the ex-spouses may agree on those formerly unresolved issues
or the issues themselves may have become academic.' 83
Arbitration also presents disadvantages. The process itself is not for
everyone. An arbitration clause could be used as a "weapon of continued
spite" 84 by an intensely belligerent spouse or couple. Undertaking the
arbitration process itself requires the parties to share some minimal amount
of trust and a desire to reach a settlement.' 85 In addition, not all arbitrators
may be well trained in strict impartiality. 86 As the rules of evidence do
not apply to an arbitration, the parties may bring up old gripes that they
would not be able to air in court. 187 Furthermore, as an arbitrator is bound
by neither the substantive law nor the rules of evidence, a mistake of law
or fact is not grounds for appellate review. 8 8 Thus, the right to appeal
arbitration awards is extremely limited.' 89
177. Bowmer v. Bowmer, 50 N.Y.2d 288, 293, 406 N.E.2d 760, 761-62, 428 N.Y.S.2d 902,
905 (1980).
178. Faherty v. Faherty, 477 A.2d 1257, 1262 (N.J. 1984).
171. Id. at 1262.
180. Holman & Noland, Agreement and Arbitration: Relief to Over-Litigation in Domestic Relations Disputes in Washington, 12 Willamette L.J. 527, 544 (1976).
181. A. LINDEY, supra note 141, § 29-1. Under the American Arbitration Association Rules, the
administrative fees for arbitration are computed on a percentage basis and vary according to the
amount of each claim or counterclaim as disclosed when the claim and counterclaim are filed,
although the minimum charge is $200.00. American Arbitration Association, supra note 29, commentary at 14. The cost of arbitrating non-monetary claims is determined on a case by case basis
by the American Arbitration Association. Id.
182. A. LINDEY, supra note 141, §§29-2, -3.
183. Id.
184. Id. § 29-3.
185. Meroney, supra note 4, at 486.
186. A. LINDEY, supra note 141, § 29-2.
187. Id. §§29-1, -2.
188. Crutchley v. Crutchley, 293 S.E.2d 793, 797 (N.C. 1982).
189. Id. at 796-97.
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343

On balance, the advantages of arbitration in the divorce dispute area
outweigh its disadvantages. New Mexico lawyers should seriously consider using arbitration. The state should be prepared to regulate it. Amendment of the Uniform Arbitration Act or the passage of a new domestic
relations arbitration act which integrated the state's concerns into the
private system of arbitral decision-making would ensure that divorce
disputes are settled fairly and in a manner sensitive to the, needs of
individual families.

